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Consuner and Comrerci al Products:
Schedul e for Regul ation

AGENCY: Environnental Protection Agency (EPA).
ACTION: Notice of final listing of consuner products,
architectural coatings, and autonobile refinish coatings for
regul ati on under section 183(e) of the Clean Air Act (Act).
SUMVARY: Thi s docunent announces the EPA' s final decision
to list the consuner products, architectural coatings, and
aut onobi l e refinish coatings categories for regulation in
the first group of consunmer and commercial product
categories for which regul ati ons are nmandated under section
183(e) of the Act. The final rules for these three
categories are published el sewhere in today’ s Federal
Reqgi st er.

Under section 183(e) of the Act, the EPA was required
to conduct a study of volatile organic conpounds (VOC)
em ssions fromthe use of consumer and comrercial products
to assess their potential to contribute to I evels of ozone
that violate the national anmbient air quality standards
(NAAQS) for ozone, and to establish criteria for regulating
VOC enmi ssions fromthese products. Section 183(e) also

directed the EPA to list for regulation those categories of



2

products that emt at |east 80 percent of the VOC em ssions
i nto nonattainment areas, and to schedul e those categories
for regulation in four groups. QOzone is a mmjor conponent
of snbg which causes negative health and environnental
i npacts when present in high concentrations at ground | evel.

On March 23, 1995, the EPA submtted the consuner and
comerci al products Report to Congress required by section
183(e) of the CAA. On March 23, 1995, the EPA al so

published in the Federal Register a summary of the Report to

Congress along with the list of product categories and the
schedule for their regulation. As stated by the EPA, the
March 23, 1995 notice did not represent a final Agency
action on the listing determ nation. The notice announced
that the EPA would take conment on the listing in connection
with its rul emaki ngs on em ssion standards for the
categories on the initial list, and that final Agency action
on the listing for each product category woul d occur upon
publication of a final regulation for that category. The EPA
recei ved comments on the section 183(e) study, the Report to
Congress, and the |list and schedul e of consuner and
comercial products for regulation in response to the three
proposed section 183(e) rules for the categories of consuner
products, architectural coatings, and autonobile refinish
coatings, and the March 23, 1995 notice. This notice

presents a summary of significant public conmments and the
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EPA' s responses. Based upon the study and the Report to
Congress, the EPA has concluded that these three categories
are properly wthin the first group of product categories
for regul ation.

DATES: [lnsert date of publication in the FEDERAL REQ STER ]

ADDRESSES: Technical Support Docunent. The background

i nformati on docunent (BID) containing the Adm nistrator’s
responses to significant comments on the section 183(e)
study and Report to Congress (referred to as the “183-BI D)
may be obtained fromthe docket; the United States

Envi ronmental Protection Agency Library (MD>35), Research
Triangle Park, North Carolina 27711, tel ephone

(919) 541-2777; or fromthe National Technical Information
Services, 5285 Port Royal Road, Springfield, Virginia 22151,
t el ephone (703) 487-4650. Please refer to “Response to
Comrents on Section 183(e) Study and Report to Congress.”
The 183-BID contains a summary of all the significant public
comments made on the section 183(e) study and Report to
Congress and the list and schedule for regulation as well as
the Admnistrator’s responses to the coments.

Docket. Docket No. A-94-65 contains information
considered by the EPA in devel opnent of the consuner and
comerci al products study and the subsequent list and
schedul e for regulation. Coments on the section 183(e)

Report to Congress (Report) and the list and schedul e of
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consuner product categories to be regulated were received in
four different dockets: (1) the consunmer and conmerci al
product Report docket (A-94-65); (2) the architectural

coati ngs rul emaki ng docket (A-92-18); (3) the consuner
products rul emaki ng docket (A-95-40); and (4) the autonobile
refinishing coatings rul emaki ng docket (A-95-18). The
dockets are available for public inspection and copying from
8:00 aam to 5:30 p.m, Monday through Friday, excluding

| egal holidays. The dockets are |ocated at the EPA's Air
and Radi ation Docket and Information Center, Waterside Mll,
Room ML500, 1st Floor, 401 M Street SW Washi ngton, DC
20460; tel ephone (202) 260-7546 or fax (202) 260-4400. A
reasonabl e fee may be charged for copying.

FOR FURTHER | NFORMATI ON CONTACT: M. Bruce Mbore at

(919) 541-5460, Coatings and Consuner Products G oup,

Em ssion Standards Division (MD13), United States
Environnmental Protection Agency, Research Triangle Park,
North Carolina 27711.

SUPPLEMENTARY | NFORVATI ON:

Regul ated Entities. Entities potentially affected by
this action are manufacturers and distributors of consumner
products, manufacturers and inporters of architectural
coatings, and manufacturers and inporters of autonobile
refinish coatings or their conponents. Regul ated categories

and entities include:



Cat egory Exanpl es of regul ated
entities
| ndustry Manuf acturers or

State/local/triba
gover nment s

di stributors of consuner
products. Manufacturers,
packagers,

coat i ngs.
i nporters of autonobile
refinishing coatings or
t heir conponents.

St ate Agenci es that
manuf acture their own
consuner products or
coat i ngs.

repackagers, or
inporters of architectura
Manuf acturers or

This table is not

to provide a guide for

be interested in this action.

i ntended to be exhausti ve,

but

entities that the EPA is now aware could potentially be

interested in this action.

listed in the table could al so be interested.

addi ti onal
pl ease see the fina

Feder a

Q her types of entities not

For

information on applicability of these rules,
rul es published el sewhere in this

Regi ster for these three categories of products.

you have questions regarding the applicability of this

action to a particular entity,

t he precedi ng FOR FURTHER | NFORVATI ON CONTACT secti on of

thi s preanbl e.

Judi ci al review

categories and schedul e for

The initial

listing of product

regul ati on was published on

r at her
readers regarding entities likely to

This table lists the types of

| f

consult the person listed in



March 23, 1995 (60 FR 15264). This docunent announces the
EPA' s final decision to |ist consuner products,
architectural coatings, and autobody refinishing categories
for regul ation under the first group of consuner and
commerci al product categories for which regulations are
mandat ed under section 183(e) of the Act. Under

section 307(b)(1) of the Act, judicial review of this final
action is available only by filing a petition for reviewin
the United States Court of Appeals for the District of

Colunbia Crcuit by [insert date 60 days after date of

publication in the FEDERAL REG STER]. Under

section 307(d)(7)(B) of the Act, only an objection to this
action which was raised with reasonable specificity during
the period for public coment can be raised during judicial
review. Moreover, under section 307(b)(2) of the Act, the
requi renents established by today’s final action nay not be
chal | enged separately in any civil or crimnal proceeding
brought by the EPA to enforce these requirenents.

Technol ogy Transfer Network. The Technol ogy Transfer

Network (TTN) provides information and technol ogy exchange
in various areas of air pollution control, including copies
of the Report to Congress, all the proposed and fi nal
actions under section 183(e), and supporting docunents. The
TINis free and is accessible through the Internet at

“http://ww. epa. gov/ttn/oarpg/ramain.htm.” For nore
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information on the TTN, call the HELP line at
(919) 541-5384.
Qutline. The information presented in this preanble is
organi zed as foll ows:
| . Background.
A. Purpose of regulation.
B. Section 183(e) of the Act.
C. Publication of the Iist and schedule for regulation.
D. Reqgulatory criteria and ranking of product
cat egori es.
1. Significant Comments on Section 183(e) Study and Report
to Congress.
A Legitimacy of the Environnmental Protection
Agency’ s section 183(e) study.
1. Reactivity.
2. Role of consuner and comrercial products in
contributing to ozone nonattai nment.
3. Consi deration of “em ssion magnitude” and
“regul atory efficiency.”
B. Consuner and commercial product inventory.
1. Role of biogenic em ssions.
2. Listing of biogenic products.
C. The Environnmental Protection Agency’s regul atory

strategy.
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1. Nitrogen oxides versus volatile organic conmpounds

em ssions control strategies.

a. Background: The current ozone control policy.

b. Ef fectiveness of a national volatile organic
conmpounds control strategy.

C. Recent scientific studies.

d. Contri bution of biogenic volatile organic
conpounds sources versus ant hropogeni c sources to
ozone nonattai nment.

e. The rol e of long-range transport of nitrogen
oxi des in ozone nonattai nnent.

f. The Environnental Protection Agency’s
approach in determning the effects of
precursor em ssions on ozone nonattai nnment.

2. Regul ati on of attainnent areas via national rules.

[11. Admnistrative Requirenents.
Docket .

Paperwor k Reduction Act.
Executive Order 12866

Executi ve Order 12875.

m O O ® >

Regul atory Flexibility Act/Small Business
Regul at ory Enforcenent Fairness Act of 1996.

F. Unfunded Mandates Reform Act of 1995.

G Subm ssion to Congress and the General Accounting

Ofice.
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H.  National Technol ogy Transfer and Advancenent Act.
| . Executive Order 13045.

Backgr ound.

A. Purpose of requl ation.

G ound-| evel ozone, which is a major conponent of
"snmog," is forned in the atnosphere by reactions of VOC and
oxi des of nitrogen (NO) in the presence of sunlight. The
formati on of ground-|evel ozone is a conplex process that is
affected by many vari abl es.

Exposure to ground-|evel ozone is associated with a
w de variety of human health effects, agricultural crop
| oss, and damage to forests and ecosystens. Acute health
effects are induced by short-term exposures to ozone
(observed at concentrations as low as 0.12 parts per mllion
(ppm), generally while individuals are engaged i n noderate
or heavy exertion, and by prolonged exposures to ozone
(observed at concentrations as |low as 0.08 ppm, typically
whi | e individual s are engaged in noderate exertion.

Moderate exertion |evels are nore frequently experienced by
i ndi vi dual s than heavy exertion levels. The acute health
effects include respiratory synptons, effects on exercise
performance, increased airway responsiveness, increased
susceptibility to respiratory infection, increased hospital
adm ssions and energency roomyvisits, and pul nonary

inflammati on. G oups at increased risk of experiencing such
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effects include active children, outdoor workers, and others
who regul arly engage in outdoor activities and individuals
Wi th preexisting respiratory disease. Currently avail able
i nformation al so suggests that |ong-term exposures to ozone
may cause chronic health effects (e.g., structural damage to
lung tissue and accel erated decline in baseline |ung
function).

I n accordance with section 183(e) of the Act, the
Adm ni strator has determ ned that VOC em ssions fromthe use
of consuner products, architectural coatings, and autonobile
refinishing coatings have the potential to contribute to
ozone levels that violate the NAAQS for ozone. Under
authority of section 183(e), the EPA conducted a study of
the VOC em ssions from consunmer and conmercial products to
determ ne their potential to contribute to ozone |evels
whi ch violate the NAAQS for ozone. Based on the results of
the study, the EPA determ ned that these categories of
consuner products account for about 30 percent of the
em ssions fromall consunmer and commercial products. The
EPA's determ nation that VOC em ssions fromthe use of these
categories of consunmer and commerci al products have the
potential to contribute to nonattai nment of the ozone NAAQS
and the decisions to regulate these categories were
di scussed in the preanbles to the proposed rules

(61 FR 4531; 61 FR 19005; 61 FR 32729), in the Report to
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Congress on Consuner and Conmercial Products

(EPA 453/ R-94-066A), and in the Federal Reqgister docunent

announci ng the schedul e for regulation (60 FR 15264).

B. Section 183(e) of the Act.

Section 183(e) of the Act mandates a new regul atory
program for controlling VOC em ssions. Through this
provi sion, Congress required the EPA to conduct a study of
em ssions of VOC into the anbient air from consuner and
commercial products and to |ist for regulation, based on the
study, certain categories of products that have the
potential to contribute to ozone nonattai nnent.

The term “consunmer and commerci al products” is defined
in section 183(e) of the Act to nean:

...any substance, product (including paints, coatings,

and solvents), or article (including any containers or

packagi ng) held by any person, the use, consunption,

st orage, disposal, destruction, or deconposition of

which may result in the release of volatile organic

conpounds.
The statutory definition of consunmer and conmercial products
t hus includes a nmuch broader array of products than those
usual |y considered to be consunmer products (e.g., personal
care products, household cl eaning products, or household
pesticides) because it enconpasses all VOC-emtting products
used in the hone, by businesses, and by institutions.

The stated objectives of the consunmer and conmerci al

products study mandated in section 183(e) of the Act were:
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(1) to determ ne the potential of VOC em ssions from
consuner and commercial products to contribute to ozone
| evel s which violate the ozone NAAQS; and (2) to establish
criteria for regulating consuner and commerci al products.
In establishing criteria for regul ating products, the Act
required the Adm nistrator to consider the follow ng
five factors: (1) the uses, benefits, and commercial denmand
of products; (2) the health or safety functions served by
such products; (3) whether products emt highly reactive VOC
into the anbient air; (4) the relative cost-effectiveness of
controls for products; and (5) the availability of
alternative products which are of conparabl e costs,
considering health, safety, and environnental inpacts.

Upon conpl etion of the study, section 183(e) required
the EPA to submt a report to Congress docunenting the
results of the study. The Act further required the EPA to
list those categories of products that it determ ned, based
on the study, account for at |east 80 percent of the total
VOC enmi ssions, on a reactivity-adjusted basis, from consuner
and commercial products in areas that violate the ozone
NAAQS. I n addition, section 183(e) required the EPAto
divide the list of products into four groups establishing
priority for regulation. Every 2 years follow ng
publication of the list, the EPAis required to regul ate one

group of categories until all four groups are regul ated.
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C. Publication of the list and schedule for requl ati on.

In March 1995, the EPA submtted the consuner and
comerci al products Report to Congress required by
section 183(e) of the Act. A summary of the 6-volune report
(EPA- 453/ R-94- 066-a through f) was published in the Federal
Regi ster on March 23, 1995 (60 FR 15264). In the sane
docunent, the list of products and the schedule for their
regul ati on was published (60 FR 15267). Consuner products,
architectural coatings, and autobody refinishing were
included in Goup 1 of the schedule for which the Act
requires the EPA to pronulgate regulations within 2 years of
publication of the Report to Congress (i.e., by March 1997).
The March 23, 1995 docunent stated that the list and
schedul e for regulation were not final EPA actions. As
stated in the March 23 docunent:
Al t hough today’s document identifies consuner and
comerci al products that potentially could be
regul ated, this list and schedul e may be anended as
further information becones available or is submtted
to the EPA. The public will have an opportunity to
comment on the listing and possible regulation of a
particul ar product at the time the EPA proposes to
regul ate that particular product. Thus, today’s action
does not represent final Agency action. Final Agency
action occurs upon publication of a final regulation
for each product.
Al t hough not requested, the EPA received sone public
comments in response to the prelimnary |isting docunent

(60 FR 15264). These comments were placed in a docket
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(A-94-65). However, because the EPA intended the list and
schedule to be an interimstep in the devel opnent of
regul ations rather than final EPA action, the EPA held no
public hearing on the Report to Congress and the |isting and
schedul e, and prepared no responses to the comments at that
tinme. Instead, the EPA requested that the public submt
coments on the section 183(e) list and schedule resulting
fromthe study at the tinme of proposal of regulations for
each particul ar consuner and commerci al product category.

Final regul ations are being published today for the
consuner products, architectural coatings, and aut obody
refinishing categories. In devel oping these regul ations,
t he EPA has taken into account all of the public comrents
received on the criteria for listing and regul ating these
categories, including comments submtted on the
March 23, 1995 docunent. Thus, today’ s action represents a
final EPA listing action on these three categories.

D. Requl atory criteria and ranki ng of product

cat eqgori es.

As directed in section 183(e)(2)(B) of the Act, the EPA
utilized the five factors in the statute to devel op the
followng eight criteria for use in establishing the |ist of
consuner and commerci al product categories to be regul ated:

(1) WUility,

(2) commercial demand,
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(3) health and safety functions,

(4) em ssions of highly reactive VCC,

(5) availability of alternatives,

(6) cost-effectiveness of controls,

(7) magnitude of annual VOC em ssions, and

(8) regulatory efficiency and program consi derati ons.

The first factor (uses, benefits, and commercial demand
of products) stipulated by section 183(e) is reflected in
two criteria devel oped by the EPA. Criterion 1 (utility)
consi ders uses and benefits and Criterion 2 addresses
commercial demand. The remaining four factors stipulated in
section 183(e) are addressed individually by Criteria 3
t hr ough 6.

Criteria 7 and 8 (magnitude of em ssions and regul atory
efficiency) reflect additional considerations not
specifically prescribed in the Act. The EPA has exercised
its discretion to include these criteria, because the EPA
concluded that they are inportant in prioritizing product
categories for regulation in a manner that best effectuates
Congress’s intent under section 183(e). The EPA's
interpretation of each of the five factors and the rational e
and intent of each of the eight criteria are discussed in
detail in the section 183(e) Report to Congress.

The EPA devel oped Criteria 1 through 7 to allow each

product category to be ranked nunerically. The nunerical
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ranki ng process invol ved objective and subjective
considerations. Criteria 2, 4, 6, and 7 are objective in
nature and could be scored quantitatively based on annual
sal es, VOC em ssions, and cost of control. Application of
Criteria 1, 3, and 5 included sonme subjective
considerations. Scoring of these criteria could be affected
by the scorer’s background, know edge of the category, or
ot her considerations. |In order to ensure consistency and
fairness, the EPA convened the National Air Pollution
Control Techni ques Advisory Commttee (NAPCTAC) to assi st
the EPA in application of these criteria. Because of the
bal ance afforded by the diversity of the NAPCTAC nenbershi p,
t he EPA concluded that it was an appropriate and conveni ent
choice. The NAPCTAC net in July 1994 in Durham North
Carolina, to assign prelimnary scores for Criteria 1
through 7 to each of the product categories. Results of the
prelimnary scoring exercise are available in the
docket (A-95-40). The EPA used NAPCTAC to provide expert
advi ce on the question of product ranking, but exercised its
own i ndependent judgnent to assign the final ranking of
products for regulation.

Once the initial ranking of products based on exercise
of Criteria 1 through 7 was conpl eted, the EPA applied
Criterion 8, regulatory efficiency and program

considerations, to prioritize the products in the schedul e



17
for regulation, and thereby identify which product
categories conprised at |east 80 percent of VOC em ssions in
nonattai nnment areas. As required by section 183(e) of the
Act, the EPA grouped the listed categories of consuner and
commercial products into four groups for regulation in
2-year intervals. Although the statute does not require
that the list be divided into 4 equal groups, the EPA placed
product categories into the 4 groups as equally as possible
with the goal of achieving VOC em ssions reductions as early
as possible given avail abl e EPA resources. Thus, nearly
two-thirds of the cunulative em ssions from consuner and
commercial products result fromproducts in the first
two groups of categories.

1. Significant Comments on Section 183(e) Study and Report

to Congress.

The EPA received 85 letters conmmenting on the
section 183(e) Report to Congress and the regulatory I|i st
and schedule. These letters were submtted as part of
comments on the three rules discussed in this action as well
as comment on the Report to Congress. |In addition, a total
of 12 people testified about the listing of consuner and
commercial products at three public hearings for the three
rul es being published today. The EPA has carefully
considered all these comments in publishing today’'s final

l[isting. The 183-BID, which is referenced in the ADDRESSES



18
section of this preanble, contains full responses to each
significant issue raised by coomenters. A sumary of the
nore significant comments and the EPA's responses to them
are presented here.

Approxi mately half of the comrents received on the
section 183(e) list and regulatory schedul e were submtted
by a consortium of architectural coating manufacturers,
including a regional firmand a nunber of smaller
manuf acturers. For purposes of clarity and sinplicity of
| anguage, the follow ng discussion refers to these
comenters collectively as “the consortium” These
conpani es dispute the EPA's basis for the architectural
coatings rule being pronul gated today in a separate Federal
Reqgi ster docunent. By contrast, a national paint and
coatings association that represents approxi mately 225
conpani es of all sizes strongly supports promul gati on of the
architectural coatings rule.

Many of the individual coment letters fromthe
consortium addressed several different issues, and many of
these issues were raised by all of these parties. In
addition, the comments were submtted to the EPA over
several years, beginning before proposal of the three rules
addressed in this action and extendi ng throughout the
respective conment periods and beyond. Over tine, the

argunents posed were repeated and expanded. Moreover, nany
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of the comments are interrelated in terns of technical
i ssues and policy inplications. Therefore, the EPA deci ded
to consolidate and conbine the coments fromthese parties
so as to present them and respond to themin an organized
manner .

A Leqgitimacy of the Environnental Protection Agency’s

section 183(e) study.

Some commenters contended that the EPA failed to
performa proper study as mandated by the Act and that the
EPA, therefore, lacks authority to propose regul ati ons under
section 183(e) of the Act until it conducts a proper study.
The primary all eged deficienci es suggested by these
commenters are that: (1) the EPA did not perform speciated
reactivity studies of all VOC in consuner and commerci al
products; (2) the EPA failed to denonstrate that consuner
and comrerci al products have the potential to contribute to
ozone nonattainnment; and (3) the EPA considered VOC
em ssions magni tude and reqgul atory efficiency, which was
all egedly contrary to Congressional intent. Three other
commenters testified that the EPA had fulfilled al
necessary requirenments of section 183(e) of the Act. These
comenters agreed with the EPA's efforts in the
section 183(e) study and Report to Congress.

These comments are sunmari zed and addressed in the

foll ow ng sections.
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1. Reactivity.

The consortiumclained that the EPA failed to conduct a
speciated relative reactivity study of all consuner and
comerci al product VOC and that such a study was mandated by
section 183(e)(2)(A) of the Act. The consortium argued that
the lack of a relative reactivity study precludes the EPA
fromdeterm ning which, if any, VOC from consuner and
commercial products are logical targets for regulation. The
consortium al so disagreed with the EPA s conclusion that it
was i npossible to performreactivity studies on al
i ndi vi dual consuner and commerci al product ingredients
within the time frame all owed by Congress and the EPA' s
avai | abl e budget. The consortium contended that the EPA
coul d have devel oped a nore effective regul atory program
based on substitution of |lower reactivity VOC for higher
reactivity VOC if additional reactivity studies had been
undert aken.

Anot her comment er, however, believed that the EPA net
the requirenments of section 183(e) of the Act regarding the
consideration of reactivity, and noted what was included in
the section 183(e) Report to Congress with respect to
reactivity.

In response to these comments, the EPA believes that it
has nmet all reactivity-related requirenents of section

183(e) of the Act, and that relative reactivity was taken
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into account to the extent that currently avail able
scientific data and understanding allow. As required in
section 183(e), the EPA considered reactivity in
prioritizing and selecting product categories to be listed
for regulation. The EPA di sagrees that a speciated study of
all consunmer and commerci al product VOC shoul d have been
performed; such a study is not required by the Act and woul d
have been inpractical to undertake. The EPA's anal ysis of
the state of know edge regardi ng reactivity and use of
avail able reactivity data allowed the EPA to fulfill the
requi renents of the Act and to conpl ete the mandated study
and Report to Congress. Finally, currently available
speci ated reactivity data are not adequate to support the
suggested regul ati ons based on substitution of |ower
reactivity VOC for higher reactivity VOC. An analysis of
whet her such a systemwould result in nore efficient
regul ati on woul d need to consider all costs associated with
i npl enenting a speciated regulatory system (e.g., nonitoring
and recordkeeping). Also, it would be necessary to consider
the ability of conpounds to form ozone over a several -day
period under different sets of environnmental conditions in
desi gni ng such an approach and considering its efficiency.

Consideration of reactivity in prioritizing product

categories for possible requl ation.

Section 183(e)(2)(B)(iii) of the Act requires the EPAtO



22
consider five factors in establishing criteria for selecting
product categories to be regulated. One factor is “those
consuner and comercial products which emt highly reactive
vol atil e organi c conpounds (VOC) into the anmbient air."
Accordingly, the EPA established "Em ssions of Highly
Reacti ve Conpounds" as one of the criteria used to rank
consuner and commerci al products for possible regul ation.

In its consuner and commercial products study, the EPA
di stingui shed between three groups of conpounds: highly
reactive, reactive, and negligibly reactive. Negligibly
reacti ve conpounds, a category established by the EPA
regul ations, are certain |listed conpounds the EPA has
formally determ ned to have insignificant ozone-formng
potential and excluded fromthe definition of VCC
Compounds that were identified as negligibly reactive were
excl uded fromthe consuner and commercial product VOC
em ssions inventory, and will be excluded fromany rel ated
regul ation.

To identify highly reactive VOC, the EPA used avail abl e
information to identify 10 classes of volatile organic
conpounds--sone of which represent very broad groups--as
“highly reactive” under nost conditions. In the study the
EPA thus differentiated anong cl asses of VOCs that were
known to be reactive and those that were known to be highly

reactive, using the nost current, generally accepted
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reactivity scales. The EPA then identified those product
categories known to contain quantitities of these highly
reactive conpounds, and estimated the quantity of highly
reacti ve conpounds emtted by these product categories.

The EPA al so took into consideration highly reactive
VOC under another criterion, “Magnitude of Annual VOC
Em ssions.” For product categories known to contain highly
reactive VOC, the EPA adjusted the mass em ssions figures
for those VOC to reflect their high reactivity.

The EPA subsequently ranked product categories for
possi bl e regul ation, considering the criteria established by
t he EPA and advice fromthe i ndependent NAPCTAC advi sory
group. In conducting the ranking, the EPA gave product
categories containing highly reactive conpounds a hi gher
priority for regulation. |In addressing the two criteria
cited above, the EPA assigned a range of scores based on the
nunmber of tons of highly reactive VOCs emtted per year by a
product category. The EPA included the scores fromthese
criteria in the calculation of the total scores for each
product category in considering the regulatory priority of
each category.

Chapter 3 of the March 1995 Report to Congress provides
a nore detailed discussion of reactivity and the rational e

for the list of highly reactive conpounds on which the EPA
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relied. Chapter 4 of the Report to Congress discusses in
nore detail how the EPA applied each of the criteria.

Adjustment for reactivity in listing product

categories. Section 183(e)(3)(A) of the Act requires the

EPA to "list those categories of consunmer or commerci al
products that the Adm nistrator determ nes, based on the
study, account for at |east 80 percent of the VOC em ssions,
on a reactivity-adjusted basis, fromconsumer or conmerci al
products in areas that violate the NAAQS for ozone." The
EPA fulfilled the reactivity adjustnent requirenent in the
foll ow ng manner. As previously noted, the EPA grouped al
VOC into three divisions - highly reactive, reactive, and
negligibly reactive. The EPA identified those product
categories known to contain highly reactive conpounds and
estimated the mass quantity of these conpounds found in each
category. The EPA adjusted em ssions data for these product
categories by applying a reactivity adjustnent factor to the
mass em ssions of highly reactive ingredients. Conpounds
that were identified as negligibly reactive, which are not
within the definition of VOC, were excluded fromthe

em ssion inventory. After ranking the product categories
based on the eight regulatory criteria, the EPA devel oped
the list of categories for regulation starting with the

hi ghest ranked categories and proceedi ng through successive

categories until 80 percent of the total em ssions--



25
i ncluding the aforenentioned adjustnments for reactivity--
was accounted for. In this way, the EPA fulfilled the
reactivity adjustnment requirenent of section 183(e)(3)(A) of
t he Act.

Addi tional study was not required. The statutory

requi renents regarding reactivity are clearly stated in the
Act. They are:

1. to consider consuner and comrerci al products that
emt highly reactive VOC, and

2. to list those products that account for at | east
80 percent of VOC em ssions from consuner and commer ci al
products in non-attai nnent areas, on a reactivity-adjusted
basi s.

The EPA believes that the Act does not require the
speci ated reactivity study suggested by the commenters. Nor
does the Act include any requirenents for the EPA to fill
gaps in scientific understandi ng before proceeding with
prioritizing and listing categories for regulation. The
Act’ s | anguage regarding a study requires the EPA to address
“em ssions of volatile organic conpounds into the amnbi ent
air fromconsuner and commercial products...” The EPA
considered reactivity a significant issue in this study and
assessed all reasonably available reliable data on
reactivity of individual VOC species. The EPA does not

believe that it was required to delay its listing decisions
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until it could conduct extensive research to quantify the
reactivity of each VOC speci es.

To neet these requirenents, the EPA ascertained which
consuner and comerci al products have the potential to
contribute to ozone nonattainment and took reactivity into
consideration to the extent that reasonably avail able
information allows. As described in the preceding section,
the EPA's study of relative reactivity included assessnent
of currently avail able data and ozone formati on nodel s.
Furthernore, since the study and Report to Congress were, in
essence, a screening exercise to identify the EPA' s
priorities for regulating categories of consuner and
commerci al products, the EPA judged that the consideration
of relative reactivity should be limted to currently
avai |l abl e data and shoul d not invol ve exhaustive testing of
relative reactivity of all consunmer and commerci al products.
The EPA does not believe that Congress could have intended
to delay regul ation of VOC em ssions from consuner and
commercial products indefinitely, pending devel opnent of
conplete information regarding reactivity for all individual
species of VOC. As nore conplete information on the
relative reactivity of consumer and commercial product VOC
i s devel oped over tine, the EPA can incorporate it into the
regul atory program For exanple, if data becone avail abl e

to prove that a currently regulated VOC is negligibly
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reactive, the EPA will exenpt that conmpound fromthe
regul atory definition of VCC.

| npracticality of additional study. Sone consortium

menbers claimthat the EPA should have attenpted in the
section 183(e) study to conduct a quantitative anal ysis of
the relative reactivity of each of the thousands of VOC
species in consuner and commercial products. Such a
detailed, costly, and tinme-consum ng analysis is not needed
to justify listing of product categories for regulation and
is not required by the statute. The effect of such a
requi renment would be to postpone for years pronul gation of
pol lution control requirenents needed to hel p the Nation
achieve clean air. This would be inconsistent with
Congress’s direction that the EPA conplete the study within
three years and expeditiously issue regulations for consuner
and commerci al products within deadlines set in the statute.
Even if the EPA could have determ ned reactivity val ues
for the extrenely | arge nunber of conpounds in consuner and
comercial products, the results would be of limted
utility. Available conputer nodels generally aggregate
chem cal conpounds or consider them as general categories.
As a result, nodels have limted use for evaluating the
ef fects of reducing em ssions of specific VOC species froma

particul ar product category.
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2. Rol e of consuner and commercial products in

contributing to ozone nonattai nnent.

The consortium al so argued that the EPA s
section 183(e) study failed to determ ne the potential of
VOC em ssions from consunmer and commercial products to
contribute to ozone levels that violate the ozone NAAQS.
Their argunent included points that the EPA shoul d have
determ ned the reactivity of each species of VOC and should
have done a detailed study of the role of other factors,
including the role of NOk and biogenic em ssions in ozone
formation. 1In addition, the consortium asserted that the
EPA shoul d have determ ned whi ch products and contr ol
strategi es have the greatest ozone reduction potential in
each individual nonattainnent area and related the estimated
cost of any proposed regulations to the anmpbunt of ozone
reduced. As a result of these exercises, the consortium
claimed the EPA would have listed for regulation only those
products that have the greatest effect on ozone reduction
for the | east cost.

The EPA di sagrees with the consortiumthat these
studi es are needed for proper inplenentation of the
section 183(e) program and disagrees that section 183(e) of
the Act directs the EPA to undertake such a detailed |evel
of analysis. The statutory nmandate is to study the

“em ssions of VOC from consunmer and conmercial products..
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in order to determne their potential to contribute to ozone
| evel s which violate the NAAQS for ozone.”

The EPA has concl uded that VOC em ssions from consumner
and commerci al products have the potential to contribute to
ozone nonattai nment, based on the section 183(e) study and a
| arge body of scientific know edge on photochem cal
reactivity and the role of VOC in ozone formation.

The EPA is not alone in its assessnent. A 1989 report
by the Congressional Ofice of Technol ogy Assessnent,
“Catching Qur Breath: Next Steps for Reducing U ban Ozone,”
identified VOC em ssions fromsolvents in paints and
coatings, and fromother types of products, as a significant
contributor to the ozone pollution problemthat had |argely
escaped regulation at the federal level. Several States
have noved on their own to limt VOC em ssions from paints
and coatings because they contribute to ozone pollution.

The National Governors’ Association and Environnent al
Council of States, and the associations representing State
and | ocal air program adm nistrators, have called upon the
EPA to expedite adoption of national rules for architectural
coatings and ot her consumer and commercial products.
Further, in June 1997, the 37-State Ozone Transport
Assessnent Group (OTAG recomended that the EPA proceed
with finalizing the proposed national rules for

architectural coatings, consuner products, and autonobile
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refinish coatings, and even develop nore stringent future
requi renents for these categories.

The foll ow ng considerations and scientific studies are
anong those supporting the EPA's position that the VOC in
consuner and comerci al products have the potential to
contribute to the ozone pollution problem

(1) Ozone pollution is caused by the reaction of VOC
and NOx. Al VOC species have the potential to form ozone
(i.e., are reactive) to sone degree. Since the |ate 1940s,
the scientific comunity has recogni zed this basic tenet of
at nospheric chem stry. For exanple, the 1996 EPA docunent
entitled “Air Quality Criteria for Ozone and Rel ated
Phot ochem cal Oxidants” and its 1970 and 1977 predecessors
i ncl ude di scussions of the atnospheric chemstry leading to
formati on of ozone and the inportant role of VOC in that
formation. These docunents have been extensively revi ened
by i ndependent scientific experts on the Clean Ar
Scientific Advisory Commttee.

(1i) The EPA's consuner and conmercial products study
i ncludes a broad inventory of VOC em ssions from consuner
and comrerci al products. The study showed that em ssions
from consunmer and conmercial products in 1990 were | arge--
an estimated 28 percent (6 mllion tons per year) of total
manmade VOC em ssions nationw de. |n ozone nonattai nnent

areas, these emssions in 1990 totaled 3.3 mllion tons per
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year (tpy). These totals consist of contributions froma
| ar ge nunber of individual pollution sources that are
relatively small

Architectural coatings--the category of principal
interest to consortium nmenbers--are one of the |argest
identifiable unregul ated sources of VOC in nany States’
em ssions inventories, and one of the |argest sources of VOC
enm ssi ons anong categories of consuner and commerci al
products. The EPA's section 183(e) study estinmated
nonattai nnment area em ssions fromthis category at 315, 000
tpy in 1990.

(ti1) Both the amount of VOC emtted, and the
reactivity of the VOC (which is dependent on anbi ent
conditions that vary at different tinmes and places), affect
t he amount of ozone fornmed. It is inportant to note that
lowreactivity VOC can still be significant ozone producers
if they occur at high concentrations and under favorable
conditions. This is docunented, for exanple, in a 1991
article by R G Derwent and ME. Jenkin, “Hydrocarbons and
the Long Range Transport of Ozone and PAN Across Europe,” in

At nospheric Environnent (25A, p.1661) and in the nost recent

“National Air Quality and Em ssions Trends Report, 1996,”

( EPA- 454/ R-97- 013) .
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This point concerning lowreactivity VOC also is
supported by enpirical data fromthis country. The nobst
recent “National Air Quality and Em ssions Trends Report,
1996, " (EPA-454/R-97-013), suggests that reducing
| ow-reactivity VOC em ssions from gasoline was effective in
reduci ng national ozone levels. The report shows that
nati onal VOC em ssions decreased 9 percent from 1987 to
1991, while national conposite ozone |evels decreased
approximately 8 percent. A closer |ook at the VOC
reductions over this period shows that they are primarily
due to reductions in the transportation category, and this
is due in large part to reductions in the vapor pressure of
gasoline (Reid vapor pressure, or RVP) which were
i npl enented nationally in 1989 and 1990. These RVP
reductions are primarily achi eved by reducing the content of
short-chai n hydrocarbons in gasoline. Wile these conpounds
are generally considered of |esser inportance in the
formati on of ozone than their nore highly-reactive
hydr ocar bon counterparts, their reduction seens to have been
very effective in the reduction of ozone levels nationally
bet ween 1987 and 1991. This is an exanple of how the
control of certain VOC em ssions which are considered |ess
reactive than other VOC em ssions in isolation can,
nonet hel ess, be effective in significantly reducing |evels

of ozone pollution. |In any case, it has |ong been apparent



33
that these “less reactive” VOC em ssions (such as those
whi ch can be found in many paint solvent fornulations)
cannot be ignored when considering the need to control VOC
to reduce ozone pollution.

(tv) 1t has been well docunented that both VOC and NOx
control are needed to conbat the national ozone problem
This point is further discussed el sewhere in this preanble.

The EPA is continuing to support research on
at nospheric chem stry, including photochem cal reactivity,
to further inprove nodels for predicting ozone formation.

In the neantine, the EPA believes that there is anple
scientific evidence that VOC em ssions from consuner and
commerci al products have the potential to contribute to
ozone nonattai nnent.

In the consumer and comrercial products study, the EPA
studied two indicators of a product category's relative
potential to formozone. These indicators, which the EPA
identified as two of the criteria to be used in listing
product categories for regulation, were (1) the quantity of
VOC em ssions (adjusted for highly reactive em ssions), and
(2) the quantity of highly reactive em ssions. 1In the
study, the EPA determ ned the quantity of VOC em ssions from
each product category and created a conprehensive VOC
em ssions inventory for consuner and commercial products.

In addition, using available data, the EPA identified
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cl asses of highly reactive VOC and determ ned the quantities
of those conpounds emtted by each product category.

The EPA subsequently considered both of these criteria
in prioritizing and |isting product categories for
regul ation. As detailed elsewhere in this preanble, product
categories that had greater em ssions of VOCs, or greater
em ssions of highly reactive VOCs, received higher priority
scores on those two criteria and, therefore, were nore
likely to be listed for regulation.

In other words, the EPA studied indicators of product
categories’ relative potential to formozone in conducting
t he consunmer and commercial products study, and consi dered
those indicators in prioritizing and listing product
categories for regul ation.

Some consortium nmenbers claimthat the EPA shoul d have
attenpted in the section 183(e) study to conduct a
quantitative analysis of the anount of ozone fornmed by each
of the thousands of VOC species in consuner and comrerci al
products, for each product, in each airshed or nonattai nnment
area--and do so for a range of control strategies. The Act
does not require the EPA to establish quantitatively the
contribution of each product to ozone nonattai nnment prior to
listing. As previously noted, such a detailed, costly, and

time-consum ng analysis is not needed to justify the listing
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of product categories for regulation. The effect of such a
requi renment would be to postpone for years pronul gation of
pol lution control requirenents needed to hel p the Nation
achieve clean air. This would be inconsistent with
Congress’s direction that the EPA conplete the study within
3 years and expeditiously issue regulations for consuner and
comercial products within deadlines set in the statute.

In this context, it is relevant to note that the types
of VOC in consuner and commercial products are not unique--
t hese sane VOC are anong the pollutants emtted by major
industrial facilities. Consumer and commercial products are
made from VOC-contai ni ng chem cal feed stocks nade at
chem cal manufacturing plants and refineries, for which VOC
em ssion control regul ations are conprehensive and
stringent.

O her reasons that the extrenely detailed anal ysis
suggested was not feasible or appropriate involve data
l[imtations and scientific conplexities and uncertainties.
Such an analysis would require, for exanple, substanti al
adddi ti onal data on the types and quantities of individual
VOC in each product within the broad universe of consuner
and commerci al products. To obtain this information woul d
have pl aced an additional burden upon industries that the
EPA bel i eves was not necessary for the |isting process.

Al so, studies to quantify the reactivity of a | arge nunber
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of i ndividual VOC species would have been required for this
analysis. In addition, many conplexities make it difficult
to make reliable predictions of the ozone-form ng potenti al
of individual VOC species. One reason is that this
potential varies depending on anbient conditions--on an
absol ute scale, and occasionally on a relative scale as
well. These conditions affecting reactivity include amnbient
conditions such as VOC-to-NOx ratios, the presence of other
VOC, and sunlight intensity. Each of these factors can vary
widely. Also, in nultiple day pollution episodes in an
area, a VOC species that has low reactivity (based on a
one-day reactivity scale) may continue to form ozone over
several days. Even if the EPA could have obtained the
needed data and accounted for these conplications, the
results would have been of limted utility. As mentioned
previously, avail able conmputer nodels generally aggregate
chem cal conpounds or consider them as general categories.
As a result, nodels have limted use for evaluating the
effects of reducing em ssions of specific VOC species froma
particul ar product category.

Finally, the EPA believes that an intensive study to
quantify each product’s effect on ozone levels in
nonattai nment areas is inconsistent wwth Congress’s intent
in enacting the section 183(e) program Congress recogni zed

that small quantities of VOC em ssions froma very |arge
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nunber of products add up--and together nake up a
significant portion of ozone-form ng VOC em ssions.
Congress created the 183(e) programto reduce the VOC
em ssions from consuner and commercial products as a group.
Under section 183(e), it is not necessary to quantify the
ef fect of each species of VOC, or each product, on ozone
| evel s in each nonattainment area to nmake a reasoned
sel ection of product categories to list for regulation.

The EPA has procedures avail able for considering
evi dence that a particular conpound is not reactive enough
to warrant regul ation as an ozone precursor under the Act.
Exi sting EPA regul ations all ow persons or conpanies to apply
to have a conpound excluded fromthe definition of VOC -in
effect, exenpted fromregul ation--based on evidence that it
is negligibly reactive. (See 40 CFR 51.100(s).) Working
with industry, the EPA has exenpted 42 conpounds and two
cl asses of conpounds under this provision; 21 exenptions
have been granted since 1990.

In summary, the EPA believes that the potential for the
|isted categories of products to contribute to ozone
nonat t ai nnent has been established in accordance with the

requi renents of section 183(e).
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3. Consideration of “em ssion nmagni tude” and

“requlatory efficiency.”

The consortium contended that the EPA | acked authority
to use the “em ssion magnitude” and the “regul atory
efficiency and program considerations” criteria because they
do not directly reflect any of the five factors listed in
section 183(e)(2)(B) of the Act. For this reason the
consortium concl uded that any EPA action relying on these
criteriais illegal and invalid.

Al though the Act requires that the EPA consider the
five factors enunerated in section 183(e)(2)(B) of the Act
in establishing criteria for regulating products, the
statute does not require that the EPA establish criteria
that precisely mrror the five factors, nor does it require
that the EPA consider the list of factors to be excl usive.
The EPA fulfilled its duty to establish criteria and to
consi der each of the five listed factors in devel oping the
criteria. In addition, the EPA exercised its discretion by
establishing two criteria that did not specifically mrror
the five listed factors. The EPA believes these two
criteria are inportant for the purposes of establishing
priorities for regulation as instructed by Congress.

The EPA established Criterion 7, Magnitude of Annual
VOC Emi ssions, to give greater regulatory priority to

products that emt relatively |arge amounts of VOC
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Magni t ude of annual VOC em ssions is a reasonable criterion
for determ ning which product categories to regulate. It is
| ogical to take into consideration how nuch VOC product
categories emt relative to other products because the
greater the em ssions froma category, the greater the
potential to achieve significant em ssion reductions and the
correspondi ng reduction in ozone concentrations in areas
vi ol ating the ozone standard.

The EPA established Criterion 8, Regulatory Efficiency
and Program Consi derations, to assure that the EPA continues
to use resources in the nost effective manner to neet the
mandat es of section 183(e) of the Act. It is reasonable for
the EPA to consider whether a given product category has
al ready been the subject of State, |ocal, or Federal
regul ations. Such categories would have been
wel | -characterized, alternatives of control would have been
expl ored, and costs and econom c inpacts woul d have been
investigated. The EPA believes it is also reasonable to
consi der the existence of this information because the EPA
must regulate the first group of products in a relatively
short tinme. The EPA carries out all of its activities
mandated by the Act within budgetary and tinme constraints.

It is the EPA's policy to focus regulatory activities so as

to optimze the use of time and resources. Section



40
183(e)(2)(B) does not prohibit the EPA fromconsidering this
factor.

B. Consuner and commerci al product inventory.

The consortium expressed the opinion that consuner and
commerci al products are not a significant VOC source.
According to the consortium many consuner and commer ci al
products, such as architectural coatings, would not be
listed for regulation had the EPA perforned the inventory
correctly, because such products may not be in the top
80 percent of consuner and commercial product em ssions on a
reactivity-adjusted basis. The consortiumlisted two all eged
deficiencies with the consuner and conmerci al product
inventory. First, the EPA's overall inventory did not
i ncl ude biogenic VOC. Second, the EPA excluded certain
man- control | ed bi ogenic VOC sources, such as plant nurseries
and orchards, fromthe |ist of consuner and commerci al
products to be regul at ed.

1. Rol e of biogenic em Ssions.

The consortium stated that a najor deficiency existed
in the consuner and conmmercial product inventory because the
EPA failed to provide Congress with information aboutthe
i nsignificance of VOC from consunmer and conmerci al products
relative to the | arger anmount of biogenic VOC in the
at nosphere. According to the consortium the EPA's failure

to list the specific sources of all VOC, including those
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fromthe gl obal background, biogenic, and ant hropogenic
sources, along with the role that each source played in
ozone formation, resulted in Congress being uninformed of
t he supposed insignificance of anthropogenic em ssions
conpared to biogenic em ssions.

The EPA believes that the inclusion of biogenic
em ssions in the inventory of national VOC em ssion sources
i's one possible approach, but does not believe that such
i ncl usi on changes the proper analysis for controlling VOC
from consunmer and conmercial products. The EPA estinmated
bi ogenic em ssions in 1990 to be about 34 mllion tpy.
Considering the 21 mllion tons of anthropogenic em ssions,
total VOC em ssions nationwi de are greater than 56 mllion
tpy. For the purpose of determining relative contribution
of consuner and commercial products, the EPA revised the
inventory of all VOC sources to include biogenic em ssions
and included the revised table in the section 183(e) comment
response docunent. These bi ogenic em ssions are not
anenabl e to control, because they emanate from sources for
which there is no practical control option (i.e., forests,
swanps, grasslands, etc.); therefore, the proportion of
control |l able VOC has remai ned unchanged. O the 21 mllion
tons of anthropogenic VOC em ssions emtted nationwide in
1990, consuner and conmercial products account for 6 mllion

tons, or about 28 percent. Therefore, consuner and



42
commercial products are still anmong the nost significant
Federal | y unregul ated VOC sources for which additional VOC
reductions are achi evabl e.

Consuner and commerci al product VOC contribute to ozone
formati on regardl ess of the precise anount of biogenic VOC
in the inventory. |In some regions of the country, biogenic
VOC contribute significantly to ozone nonattainment. In
ot her areas, biogenic VOC are emtted in the presence of
limted anmpbunts of NOy, resulting in a limted anmount of
ozone formation. Moreover, under the right conditions,
bi ogeni ¢ VOC tends to scavenge ozone from polluted air as
wel | as form new ozone. Anthropogenic VOC, on the other
hand, are usually emtted in the presence of NOy, resulting
in rapid ozone formation and are generally unreactive with
ozone under nost conditions. For these reasons,
ant hr opogeni ¢ VOC contri bute to ozone nonattai nnent in urban
areas and other |ocations, regardl ess of any concom tant
contribution by biogenic sources. Thus, VOC em ssions from
ant hropogeni ¢ sources wll play a proportionately greater
role in ozone formation than is indicated by their
percentage contribution to total national em ssions. The EPA
concl uded that the existence of biogenic VOC does not negate
the fact that VOC from consunmer and conmercial products have
the potential to contribute to ozone nonattai nnment as

contenpl ated by section 183(e) of the Act.



43

2. Listing of biogenic products.

The consortium argued that a second deficiency in the
consuner and commercial product inventory and list for
regul ati on was that the EPA excluded man-control |l ed biogenic
sources (i.e., flowers, trees, food, etc.). The consortium
argued that this exclusion is contrary to the Act, which
required the EPA to conduct a conplete inventory of al
sources of VOC em ssions from consuner and conmerci al
products. The consortium stated that these biogenic
sources, if included in the study, would have been a nore
significant source of VOC contribution to ozone than sone of
t he consunmer and commercial products that the EPA |isted for
regul ati on.

The EPA di sagrees that biogenic products should be
listed as categories of consunmer and commercial products.
It is reasonable to list only those products from which
em ssion reductions are possible. 1In general, the EPA has
interpreted the statutory definition of consuner and
commerci al products very broadly, and considers products
ranging fromhair sprays to autonotive coatings to asphalt
paving materials to fall within the definition of consuner
and comrercial products. These "products" differ greatly
from man-control |l ed bi ogenic sources of VOC

In each of the categories identified by the EPA to be

consuner and commercial products for regulation, the
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products share at | east one characteristic that sets them
apart from bi ogenic sources. |In every case, the "products"”
are fornul ated and manuf actured usi ng conbi nati ons of
i ngredients. The manufacturers have control over the VOC
contents of these products, and, therefore, can reformul ate
or nodify the products to emt less VOC. Plants, trees, and
shrubs are not manufactured and, therefore, have inherent
VOC em ssion characteristics, both in volume and speci ation
of em ssions. These naturally occurring sources cannot be
refornul ated or nodified to reduce VOC em ssions. Options
to control VOC em ssions fromplants, trees, and shrubs
would be limted primarily to banning sale or distribution
of such products which the EPA believes would not reflect
Congress’s intent in enacting Section 183(e).

The VOC em ssions from bi ogeni c sources could not be
mtigated through regulation; therefore, it is highly
unlikely that these sources would ever be |listed for
regul ati on. Consequently, the EPA s decision not to
identify these sources as consuner and comrercial products
under section 183(e) of the Act has not affected the
selection of nor the priorities for those categories the EPA
did list for regulation.

C. The Environnmental Protection Agency’'s requl atory

strateqgy.
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1. Ni trogen oxides versus volatile organi c conpounds

em ssions control strategies. As part of their coments

opposi ng the EPA' s approach to the section 183(e) study and
Report to Congress, the consortiumsubmtted a series of
letters presenting a nunber of different argunents that the
EPA is using the wong regulatory policy for attai nnent of
the ozone NAAQS. The comon thene in these argunments was
that the consortium believed that the EPA should control NOy
i nstead of VOC because, in their opinion, controlling NO is
the nost scientifically valid and the nost effective
strategy for achieving |long term ground-I|evel ozone
attainnment. The consortium s specific argunents are
summari zed and addressed in sections I1.C. 1.(b) through (f)
of this docunent. An overview of the EPA's response to this
group of argunents is presented bel ow before discussion of
t he specific argunents.

The EPA believes that the present policy, which focuses
on control of both NOt and VOC, reflects the |atest
knowl edge on factors affecting ozone formation and the
technical feasibility of controls. The present policy,
which relies on a conbination of national, regional, and
| ocal control strategies, has been effective in inproving
ozone attainnment and will achieve further inprovenents in
ozone air quality. The consortiumis correct in that

scientific studies since the Cean Air Act Arendnents of
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1990 have nore clearly recogni zed the role of NOk and
bi ogeni ¢ em ssions in ozone nonattainment. The findings of
t hese studi es have been factored into the national ozone
control policy. The EPA s policy has continuously evol ved
since the 1970's to recogni ze i nproved scientific
under standi ng of this conplex issue and will continue to
evol ve as the science advances. The EPA continues to
bel i eve that regul ation of both NOy and VOC i s appropriate
and that regulation of VOC through section 183(e) of the Act
will contribute to reduced ozone |evels. The consortiunms
position that the ozone NAAQS can be achi eved at al
| ocations by NO¢ control alone is based, in part, on a
m sunder st andi ng of the ozone formati on nechani smin urban
air.

a. Background: The current ozone control policy.

Unlike other criteria pollutants, ozone is not directly
emtted into the air. Ozone forns in the air when NOt and
VOC react in a conplex set of reactions in the presence of
sunlight and heat. The ozone reactions are initiated by the
br eakdown of nitrogen di oxide by sunlight and subsequent
reaction with oxygen. In the absence of VOC , an

equi | i brium exists between NOy and ozone, by which ozone is
consuned in the series of photochem cal reactions soon after
formation. This equilibriumprevents the buil dup of high

concentrati ons of ozone in the air. | nt roducti on of VOC
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disrupts this equilibrium(i.e., disrupts the reactions that
scavenge ozone), thus resulting in accunmul ati on of high
concentrations of ozone.

The EPA's ozone reduction policy is to control both NO
and VOC em ssions. The EPA's policy is consistent with
recent scientific studies and with explicit statutory
directives to reduce both VOC and NOk. Ozone control is a
conpl ex problemthat nust address a nunber of factors,

i ncl udi ng neteorol ogical conditions, the relative
concentrations of NOk and VOC in the air, and the proximty
of em ssion sources to one another. The EPA's policy
recogni zes that NOx control is an effective nmeans for
reduci ng ozone. The EPA's policy al so recogni zes that VOC
control, with or without NOx control, is essential or
beneficial in many areas for reduci ng peak ozone
concentrations. The EPA believes that its ozone reduction
policy is a scientifically valid strategy and that the
consortium has m scharacterized the EPA's ozone policy and
the past results of the policy.

Several of the comrent letters inplied that national
standards for VOC are the only conponent of the EPA's
policy. This inplication is incorrect. The section 183(e)
regul ations are just one part of a reasoned ozone control
pl an consisting of national, regional, and |ocal controls.

First and forenbst, ozone attainnent is a State
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responsibility. States are responsible for designing
control strategies for each nonattainnment area in their
jurisdiction. The strategies nust consider |ocal
conditions, including contribution of biogenic VOC
em ssions, in determning an appropriate m x of NOk and VOC
controls and the |l evel of control needed. States have
devel oped em ssion regul ations to achi eve em ssion
reducti ons necessary to denonstrate attai nnent through
nodel i ng studies. Milti-State planning zones in several
regions of the country are being established to devel op
coordinated strategies to address interstate transportation
of pollution. The Act also requires that State pl ans
contain provisions that prevent sources fromcontributing
significantly to nonattai nment or maintenance of attai nnment
in other States.

The State and Regi onal plans are suppl enented by
Federal measures to reduce em ssions for certain source
categories. Federal progranms may address source categories
that are nore efficient to regulate nationally than on a
State-by-State basis. States rely on these reductions from
t he Federal neasures in conducting their atnospheric
nodel ing for control strategy devel opnment and attai nnment
denonstrations. Exanples of Federal VOC control neasures
i ncl ude nobile source controls under title Il of the Act,

new source performance standards (NSPS), the marine vessel



49
| oading rule, and the consuner and commerci al product
regul ati ons under section 183(e) of the Act. Federal NOy
controls include regul ations for nobile sources, NSPS, and
acid rain controls on utility boilers. Section 183(e)
standards, therefore, are but one elenent of a coordinated
Federal and State program for ozone control.

Recent regi onal ozone nodeling studies over the
37-State region of the eastern United States have shown that
addi tional em ssion reductions of both NO¢ and VOC wi || be
needed beyond the currently applicable State and Federal
controls. The study was conducted by the Ozone Transport
Assessnent Group (OTAG, which included representatives of
the 37 easternnost States, the EPA, and the public -- in
total, nore than 700 public and private sector stakehol ders.
The OTAG States recommended in July 1997 that the EPA
continue to adopt and inplenent stringent national control
measures for a nunber of VOC em ssion sources, including
consuner and commerci al products.

b. Ef fecti veness of a national volatile organic

conpound control strategy. The consortiumclained that VOC

control is ineffective and should be abandoned because the
policy of controlling VOC has not achi eved ozone attai nnent
in all areas of the country. The consortium further

mai ntai ned that, in sone cases, VOC controls are

count erproductive and will increase ozone formation.
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The EPA di sagrees with the conclusion that VOC control
is ineffective. Past control strategies have inproved air
quality. Qzone trends data show that reductions in peak
ozone concentrations are occurring across the country.
Monitoring data fromnore than 700 sites show that conposite
averages of the second hi ghest nmaxi mum 1-hour ozone
concentrations have shown a clear, steady, downward trend
over the past 10 years. These downward trends apply also to
t he nunber of daily exceedances of the standard. Since
historically the control policies placed greater reliance on
VOC control, the trend of ozone reductions confirnms that VOC
control has been effective in many areas of the country.

Failure to obtain universal attainnment is due to a
nunber of factors. Sone of these factors include the
underestimati on of VOC inventories and the inadequate
consideration of the role of biogenics and the transport of
ozone and NO;. Even with these |imtations, many areas of
the country have achi eved attai nnment or have inproved ozone
air quality neasurably. Wth recent enhancenents to the
policy to better address the |ocal inpacts of biogenics and
pol l utant transport, future control strategies should
continue to inprove this trend.

The EPA al so di sagrees that VOC controls are
counterproductive. The consortiums position is based on

the fact that sonme species of VOC can reduce ozone under
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sone conditions. Controlling these conpounds, therefore,
coul d concei vably increase ozone in certain circunstances.
Wi |l e the EPA acknow edges that sonme species of VOC can
scavenge ozone, this phenonenon occurs in very limted
circunstances (i.e., in relatively clean air, wth highly
reacti ve VOC under specific nmeteorol ogi cal conditions, and
in the presence of very low NO). This phenonmenon is not
w despread and certainly does not formthe basis for a
nati onal ozone control policy. For a nore detailed response
to this comment, see section 2.2.2 of the 183-BID.

c. Recent scientific studies. The consortium charged

that the EPA has failed to consider recent scientific
studi es published since the Clean Air Act Anendnents of
1990, and has followed historic control policies which have
failed. The consortiumclainmed that "Rethinking the Ozone
Problem ” "The Sout hern Oxidants Study," and other studies
addressing the role of NOy and bi ogenic VOC em ssions prove
that the current ozone reduction policy cannot work. They
pointed to elenents of these studies as support for their
position that NO¢ controls are a better nmeans to achieve
ozone attai nnent than VOC controls.

The EPA believes that the current ozone strategy of
controlling both VOC and NOy is scientifically valid and is
consistent with recent scientific advances. Ozone control

is a conplex problem Over the past 20 years, scientific
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under st andi ng of ozone formation mechani sms has continued to
evol ve and the EPA's ozone strategy has evol ved accordingly.
Wil e the EPA agrees with sone of the specific factual
information cited by the consortiumfromthe cited studies,
t he EPA di sagrees with the consortium s conclusions that the
proper response is to abandon VOC control altogether in
favor of a NOg-only control policy. The cited studies show
the conplexity of the problem the inportance of NO; control
in certain circunstances, and the inportance of regional
control strategies to reduce transport problens. But they
do not suggest that VOC em ssion sources should not be
controlled. These studies do not change the concl usion that
VOC control hel ps reduce ozone in many circunstances.

Current scientific informati on shows that VOC
reductions wll reduce ozone in urban areas and in other
areas where there is available NOx present. The relative
ef fecti veness of VOC and NOx controls will vary fromarea to
area, depending significantly upon VOO NOx ratios in the
at nosphere. VOC reductions will help to reduce ozone in al
ur ban areas because VOO NOx ratios vary at different tines
and places within an urban area. Mdeling anal yses indicate
that a conbination of VOC and NOx controls is the nost
effective way to reduce ozone levels in many urban areas.
Ozone reductions due to VOC control can al so reduce ozone

pollution in dowmw nd areas affected by ozone transport.
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The EPA agrees with the consortiumon several points:
(1) that the past control strategies have not produced the
| evel of ozone reductions that were expected; (2) that
science has only recently (in the last 10 years) recogni zed
the significance of the contribution of biogenic VOC sources
and transport of ozone and NOy; and (3) that these studies
provide a basis for fine-tuning certain aspects of the
current policy. The EPA di sagrees, however, that the proper
action is to abandon VOC control altogether. The course
that the EPAis followng is to use inproved scientific
understanding fromthese studies to formulate an i nproved
ozone policy. Recent EPA initiatives to inprove ozone
control strategy devel opnent include:

(1) Inprovenent of ozone air quality nodels.

(2) Collection of nore and better air quality data
upon which to base strategies (including sinultaneous
nmoni toring of ozone, NO, and speciated VOC concentrations).

(3) Inprovement of VOC and NOy em ssion inventories
(1 ncludi ng bi ogeni c em ssions).

(4) Regional application of ozone air quality nodels
to account for |ong-range pollutant transport.

(5) Devel opnent of regional ozone control strategies
for NO. (For exanple, a proposed rul emaking at 62 FR 60317

will require States to submit State | nplenmentation Plan
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measures to mtigate transport of ozone and em ssions of NOy
across State borders in the eastern half of the country.)

These i nprovenents respond to the consensus of current

scientific understanding of ozone formation and control.
The EPA expects that its ozone control strategy wll
continue to evolve as scientific understanding of ozone
formation and control i nproves.

d. Contribution of biogenic volatile organic conmpounds

sources versus ant hropogeni c sources to ozone nonattai nnent.

The consortium stated that ant hropogeni c VOC sources (like
consuner and commerci al products) are so insignificant
conpared to biogenic sources that controlling anthropogenic
VOC wi |l have no ozone reduction benefit. The consortium
cl ai med that since biogenic sources mght contribute as nuch
as 90 percent of total VOC em ssions on typical sumer days,
the only way to achi eve the ozone standard is to control
NO¢. The consortium pointed to the conclusions of the
“Sout hern Oxi dants Study” that showed that high biogenic
em ssions in the rural South can | ead to exceedances of the
ozone standard.

Wil e the EPA agrees that biogenic em ssions are indeed
a mpjor fraction of total VOC em ssions, the contribution of
bi ogeni ¢ sources to total VOC em ssions on typical sunmer
days will vary depending on | ocal weather conditions and

geogr aphy. Thus, although bi ogenic sources could contribute
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as nmuch as 90 percent of total VOC em ssions on sone summer
days, this is only true in sone |ocations and is not
universally true for all climatic conditions or geographical
features.

In addition, the EPA disagrees that it is ineffectual
or inappropriate to control anthropogenic sources of VCC.
Under the proper conditions, ozone formation occurs rapidly
and is affected (anmong other things) by the proximty of VOC
and NOy sources. Biogenic VOC generally are |ess inportant
t han ant hr opogeni ¢ VOC because bi ogenic VOC are emtted
predom nantly in rural atnospheres with |imted anounts of
NO, resulting in a limted anount of ozone fornmation.

Mor eover, as noted by the consortium the biogenic VCOC,

under the right circunstances, tend to scavenge ozone from

t he at nosphere. Anthropogenic VOC, on the other hand, are
usually emtted in the presence of NO, resulting in nore
ozone formation. Thus, the EPA concl udes that anthropogenic
VOC generally play a proportionately greater role in ozone
formati on than does biogenic VOC

The consortium may al so be correct that, in sone cases,
bi ogeni ¢ VOC can be the predom nant precursor in the
reactions with NO,. For exanple, in Atlanta, studies have
predicted that the conplete elimnation of man-nade VOC
woul d still leave the area in nonattainnent. For this

reason, control strategies for areas |ike Atlanta, which
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have very high ratios of VOO NO¢ in the air, wll focus on
NOx reductions. Even in such areas, however, the control of
VOC wi Il hel p reduce ozone formation.

Modeling in Atlanta has shown that VOC controls can
hel p reduce ozone even in NO-limted areas. Because ozone
formation is greatly affected by neteorol ogi cal conditions
and source/receptor orientation, ozone formati on may be
limted by either VOC or NO¢ concentrations at different
times and | ocations wthin the area. Moreover, nodeling
results suggest that unless NOy controls can be inplenented
all at once, detrinental effects can occur from pi eceneal
i npl ement ati on under sone circunstances. Results show that
VOC controls could mtigate some undesirable effects in the
interim Thus, even though NOy control may be an effective
means of reducing ozone |l evels on many of the worst days in
many | ocations, reduction of VOC em ssions is still
necessary to reduce peak ozone concentrations under the
variety of meteorol ogi cal and source receptor conditions in
urban areas. As previously noted, nodeling anal yses
indicate that a conbination of VOC and NOx controls is the
nost effective way to reduce ozone |l evels in many urban
ar eas.

e. The role of long-range transport of nitrogen oxi des

in ozone nonattai nnent. The consortiumstated that a VOC

control strategy will not work because the transport of NOy
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wi || cause downw nd exceedances of the ozone standard. The
consortium nmai ntai ned that downw nd reactions wi th biogenic
VOC woul d be sufficient to cause violations and, therefore,
control of anthropogenic VOC woul d be ineffective.

The EPA agrees that the transport of ozone can
contribute to ozone nonattai nnent. The EPA al so agrees that
addi tional NOy em ssions reductions are essential to reduce
| ong range transport problens. Ozone transport has been nost
probl ematic and nost studied in the eastern States, and
pl ans have been proposed for a regional NO¢ em ssion
reduction strategy. However, the control of transported
ozone and NO¢ will not solve the ozone problem universally.
Control of VOC beyond current State and Federal VOC control
measures W l|l be necessary to achieve attainment in many
areas - particularly those with | ongstanding and serious
probl ens with nonattai nnent.

Ozone nonattai nment can be a function of two
conponents: locally fornmed ozone and transported ozone.

Hi storically, nost control strategies have focused on
controlling locally formed ozone by controlling | ocal NO
and VOC sources in the imediate vicinity of nonattai nnent.
The C ean Air Act Anmendnents of 1990 recogni zed that certain
downwi nd areas receive transported ozone and ozone
precursors that can contribute to nonattai nnment. Many of

these areas may be close to violating the standard due to
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| ocal em ssions even after applying all reasonably avail abl e
controls, and the additional contribution of transported
ozone can |lead to periods of nonattai nnent.

More recently, exhaustive nodeling studies of the
eastern States by OTAG and ot hers have expl ored the
transport phenonenon. These studi es have concl uded t hat
control neasures nmandated by the Act for ozone nonattai nnment
areas Wi ll provide ozone reductions in many nonattai nnment
areas. However, sone areas Will remain in nonattainnment,
and new nonattai nment nmay ari se due to economc growh. The
studies predict that regional NO¢ reductions will decrease
ozone concentrations across broad regions and wll be nore
effective in reducing | ong-range ozone transport than wll
VOC reducti ons.

The EPA has recognized the role of NO¢ in the ozone
transport problem On Novenber 7, 1997 (62 FR 60317), the
EPA i ssued a proposed rul emaking requiring certain
eastern States to adopt NO¢ em ssion reduction nmeasures as
needed to mtigate the transport of ozone and NOk across
State boundaries. Considering the State-by-State em ssion
budgets, an overall NOt em ssion reduction of 35 percent is
targeted for the 23-State region.

The nodel i ng concl usi ons about the inportance of ozone
transport does not nean that VOC reductions are not al so

needed. The OTAG study concluded that attaining the
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standard will require local VOC and/or NO¢ controls in
addition to the recommended regional NOk controls. The OTAG
nodel i ng suggested that reduction of VOC em ssions wll be
nost effective in and near urban core areas and wl| be
necessary to control the conmponent of locally produced ozone
that contributes to nonattai nment. The OTAG St ates
recomended national rules for architectural coatings,
consuner products, and autonobile refinish coatings to help
achi eve needed VOC reducti ons.

I n conclusion, the consortiumis incorrect that the
control of anthropogenic VOC em ssions i S unnecessary to
attain the ozone standard. The VOC emtted in close
proximty to NOk will generally react to form ozone.
Dependi ng on the relevant conditions, this ozone may
contribute to nonattai nnent. To achieve and maintain the
standard will require a programto address effectively both
| ocal and transported ozone. Control of anthropogenic VCC,
therefore, will continue to be a vital part of the strategy
to reduce ozone pollution, particularly in urban settings.

f. The Environnental Protection Agency’'s approach in

deternmining the effects of precursor eni ssions on _ozone

nonattai nnent. The consortium asserted that the EPA has

msinterpreted the intent of section 183(e) of the Act and,
therefore, arrived at an incorrect ozone control strategy.

The consortium explained that the EPA's strategy is to
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reduce the peak ozone concentration by exam ning poll uted
air and determning the | evel of precursor em ssions that
must be renoved to achieve attainment. The consortium
argued that the only appropriate interpretation of
section 183(e) of the Act is to determ ne which precursors
can be added to pristine air and at what |evels wthout
exceedi ng the ozone standard. The consortium clai med that
this second interpretation would result in a NOk-only
control strategy. These two interpretations of
section 183(e) of the Act are referred to in the comments as
the “two sciences” for ozone regulation. The consortium
made extensive use of an ozone isopleth chart for one site
(Washi ngton, DC) on a specific date to support a nunber of
general concl usi ons about ozone control.

The consortium s theory is based on the observation
that VOC in isolation cannot form ozone. Depending on the
existing ratio of VOC to NOy in |ocal areas, reducing VOC
may have a variety of effects on ozone. Reductions in VOC
em ssi ons can increase, decrease, or have no effect on ozone
concentration. Therefore, the consortium concluded that a
control strategy based on national VOC em ssions reductions
will not be uniformy effective and is not justified. The
correct science, in the opinion of the comenters, is to
consi der what anmount of VOC can be added to pristine air

before causing a violation of the ozone standard. Since
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ozone is formed only when NOy is present, the comenters
argued that NOy should be the exclusive target for em ssions
reductions. |f NOy concentrations are sufficiently |ow,
t hen no amount of VOC added to the anbient air wll cause
viol ation of the ozone standard. The consortium asserted
that the EPA has chosen an approach that will never achieve
permanent attai nnent, but rather only a tenporary false
attainnment. The consortiumreasoned that as additional VOC
is added to an airshed that is in attai nment and that
contai ns NOy, nonattai nment can recur. A control strategy
based on control of NO¢ em ssions, according to the
commenters, would ensure permanent attai nnment regardl ess of
future VOC | evel s.

The EPA di sagrees that there are two sciences and that
t he EPA chose the wong one. One of the purported
“sciences” is the present EPA ozone policy of controlling
NOx and VOC. The other purported “science” is a policy
choice (using the sane scientific basis as the first
science) of controlling only NOt. The EPA does not consider
t he exclusive control of NOy em ssions to be a practical
appr oach.

The consortium s conclusion that the EPA's goal should
be preventing saturation of the air by NO( is derived froma
m sunder st andi ng of the roles of precursors in ozone

formation and a msinterpretation of isopleth charts.
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| sopl eth charts show t he downw nd peak 1-hour ozone
concentrations as a function of initial concentrations of
VOC and NOy for an urban area. City-specific charts can be
used to estimate the reduction in VOC or NO |evels needed
to achi eve the ozone NAAQS in a specific urban area.
| sopl eth charts are generated from conputer nodeling of an
area considering a nunber of |ocal atnospheric conditions
i nfluenci ng ozone formation. The consortium has
i nappropriately used one-day, single-location simulations as
representing all of atnospheric chem stry. The consortium
has overl ooked the acknow edged limtations of isopleth
di agrans for use in determ ning control strategies.

The nost serious limtation of use of isopleth charts
is that the predictions are critically dependent on the
initial VOO NOg ratio used in the calculations. This ratio
cannot be determned with any certainty because it is quite
variable in time and space. Because these isopleth charts
are derived using initial VOO NOg ratios in the norning, the
charts do not depict the evolution of the em ssions as the
air mass is carried downwi nd. The VOO NOy ratio in an urban
pl une near the city center can change substantially as the
air parcel ages and noves downw nd. This change occurs
because of the photochem cal reactions in the air and the
addition of other emssions to the plume. The inplication

of this evolution is that different |locations in a |large
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urban area can show very different ozone sensitivities to
VOC and NOy controls. The consortium s position does not
recogni ze the dynami c nature of the process and assunes that
t he conposition of urban air remains static.

Unli ke the consortium s approach, the EPA s approach
recogni zes that ozone formation may be limted by VOC or by
NO¢ at different tines and different |ocations. Thus, even
t hough NO¢ control nmay be the nost effective nmeans for
achi eving the standard on many of the worst days in many
| ocations, reduction of VOC em ssions is still necessary to
reduce peak ozone concentrations under the variety of
nmet eor ol ogi cal and source receptor conditions that occur in
urban areas.

2. Requl ati on of attai nnent areas via national rules.

The consortium contended that section 183(e) authorizes
the EPA to inplenment rules that regul ate consuner and
comercial products only in nonattainnent areas. The
consortium al so argued that it is inappropriate and
unnecessary for the EPAto develop Iimts for VOC em ssions
that apply to all attainment and nonattai nment areas under
section 183(e) of the Act. The commenters stated that the
goal of section 183(e) of the Act is to prevent exceedances
of the ozone NAAQS and noted that only certain areas of the
country, accounting for a small total |and nass, exceed the

ozone NAAQS. Furthernore, even within those nonattai nnent
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areas, they argued that the EPA should develop a regulatory
strategy on a regional basis due to variations in factors
affecting ozone formation (e.g., meteorology). Finally, the
consortiumnoted that some ozone nonattainnment areas wll be
able to reach attai nment status under present regul ations
usi ng existing technology to reduce em ssions from ot her
sources. Therefore, the consortiunmis viewis that
attai nnent areas and sone nonattai nnent areas do not require
regul ati on under section 183(e) of the Act.

The EPA agrees that the degree of VOC reductions
necessary to prevent exceedances of the ozone standard
varies regionally. However, it does not agree with the
consortium s conclusion that regul ations applying to both
attai nment and nonattai nnment areas under section 183(e) of
the Act are illegal, unnecessary, or inappropriate.

The EPA interprets section 183(e) of the Act to permt
the EPA to promul gate rules that apply nati onwi de. The EPA
bases this interpretation both upon the statutory |anguage
of section 183(e), and upon the Congressional directive to
utilize any system or systens of regul ati on necessary to
achi eve the appropriate reductions. |In particular, the EPA
believes that the transportability of products and the
difficulties attendant upon tracking their ultimte place of

use conpel the nationw de scope of the final rule.
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First, the express statutory | anguage of section 183(e)
of the Act does not preclude regulation of products in
attainment areas. To the contrary, in section 183(e)(2)(A
and in 183(e)(3) (A of the Act, Congress explicitly directed
the EPA to exam ne VOC em ssions "into the anbient air"”

W thout restriction regardi ng whether such air was in

attai nment or nonattai nnent areas. Moreover, the EPA
bel i eves that no such distinction between attai nment and
nonattai nnment areas i s appropriate because

section 183(e)(2)(A)(ii) of the Act requires the EPA to
assess em ssions from consuner and comrercial products for
their "potential to contribute" to ozone NAAQS viol ati ons
wherever they may occur. Although conmmenters argued that
the "potential to contribute" clause |links the VOC em ssions
only to those products used in nonattai nnent areas, the EPA
believes that the | anguage of the statute conpels no such
reading and that it would be illogical given that VOC

em ssions in attainment areas can contribute to
nonat t ai nnent in adjoi ni ng nonattai nnment areas.

In section 183(e)(3)(A of the Act, Congress al so
explicitly granted the EPA broad powers to reduce em ssions
into the anbient air in order to conbat ozone nonattai nment.
These powers provided that, to neet the objectives of
section 183(e), the EPA may, “by regulation, control or

prohi bit any activity, including the manufacture or
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i ntroduction into comrerce, offering for sale, or sale of
any consuner or commercial product which results in em ssion
of [VOC] into the anbient air.” 1In section 183(e)(4)
Congress explicitly provided that to neet the objectives of
the provision, the EPA may “include any system or systens of
regul ation as the Adm nistrator may deem appropriate.” The
EPA believes that Congress thereby granted the EPA
di scretion to determ ne which neasures woul d best obtain
reductions and to determ ne the appropriate geographical
scope for such neasures. Inherent in this authority is the
power to determ ne that a national rule with nationw de
applicability across both attai nnent and nonattai nnent areas
is the nost appropriate nmeans to obtain the requisite
reducti ons.

In addition, section 183(e)(3)(A) of the Act expressly
directs the EPA to promnmul gate regulations that "require best
avai l abl e controls.” |In accordance with the definition of
that termin the statute, the EPA is to consider
"t echnol ogi cal and economc feasibility, health,
environnental, and energy inpacts” and is to consider, anong
ot her things, "the nost effective equipnent, neasures,
processes, nethods, systens, or techniques"” to obtain the
reductions. The EPA believes that Congress, thus, clearly
directed the EPA to take into account the relative

ef fecti veness of the avail able neans to obtain reductions,
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i ncluding controls that would be applicable to all areas or
only to nonattai nnent areas, and to nmake its determ nation
as to the proper geographic scope of controls based upon
appropriate factors. The EPA has determ ned that national
rules that apply nationwi de to both attainnment and
nonattai nnent areas are the BAC to insure that reductions in
VOC em ssions occur for certain categories of products.

The EPA has concluded that a national rule is the nore
effective approach for reducing em ssions from consuner
products, autonobile refinish coatings, and architectural
coatings for the follow ng reasons. First, the EPA believes
that a national rule is an appropriate neans to deal with
the issue of products that are, by their nature, easily
transported across area boundaries and many are w dely
distributed and are used by wdely varied types of
end-users. For many such products, the end-user nay use
themin different |locations fromday-to-day. Because the
products thenselves are easily transportable, a national
rul e woul d preenpt opportunities for end-users to purchase
such consuner and commerci al products in attai nnent areas
and then use themin nonattainment areas, thereby
ci rcunventing the regul ati ons and underm ni ng the decrease
in VOC em ssions in nonattai nnent areas. The EPA,
therefore, believes that a national rule with applicability

to products, regardl ess of where they are marketed, is a
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reasonabl e neans to ensure that the regulations result in
the requisite degree of VOC em ssion reduction.

Second, the EPA believes that rules applicable only in
nonattai nnment areas woul d be unnecessarily conpl ex and
burdensonme for many regul ated entities to conply wth and
for the EPA to admnister. The potentially regul ated
entities under section 183(e) are the manufacturers,
processors, whol esale distributors, or inporters of consuner
and comrercial products. For these three product
categories, EPA believes that regulations that would
differentiate between products destined for attai nnent and
nonat t ai nnent areas should adequately insure that only
conpliant products go to nonattai nnent areas. For such a
rule to be effective, EPA believes that this would
necessitate requiring regulated entities to track their
products and control their distribution, sale, and ultinate
destination for use to insure that only conpliant products
go to nonattai nment areas. The EPA notes that for
architectural coatings and consuner products, regul ated
entities do not currently track or control distribution of
their products once they sell themto retail distributors.
Al t hough the EPA recogni zes that sone product lines in sone
product categories may only be distributed regionally in
areas that are already in attainnent, the large majority of

the product lines will be distributed nationally.
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Regul ations targeted only at nonattai nnment areas coul d,
t hus, inpose significant additional burdens upon regul ated
entities to achieve the goals of section 183(e).

By conparison, existing State regulations in sone
i nstances apply to a broader range of entities, including
retail distributors and end users. Gven the Iimtations of
section 183(e) as to reqgqulated entities, the EPA believes
that regul ations applicable to both attai nnment areas and
nonattai nnent areas is a reasonable neans to ensure use of
conpl yi ng products where necessary, while avoiding
potentially burdensone inpacts and | ess reliable nechanisns
to achi eve the goals of section 183(e). Several of the
trade associations of the industries for whomthe EPA has
proposed national rules (i.e., architectural coatings,
consuner products, and autonobile refinish coatings) have
supported national rules that apply to all areas as the nost
efficient regulatory nechanismfromthe perspective of
mar keting and distribution of products. The EPA' s
consideration of this factor, however, is not nmeant to inply
that it would be inappropriate for States to devel op nore
stringent |levels of controls where necessary to attain the
ozone standard. Instead, the national standard is expected
to reduce the nunber of States needing to devel op separate

rules for these categories.
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Third, the EPA believes that national rules with
nati onw de applicability may help to mtigate the inpact of
ozone and ozone precursor transport across sone area
boundaries. Recent nodeling performed by OTAG and ot hers
suggests that, in sone circunstances, VOC enm tted outside
nonatt ai nnment area boundaries can contribute to ozone
pollution in nonattainment areas--for exanple, by traveling
relatively short distances into neighboring nonattai nnent
areas. The EPA has recogni zed the potential for VOC
transport in the Decenber 29, 1997, “Cuidance for
| mpl ementing the 1-hour Ozone and Pre-Existing PM, NAAGS, ”
concerning credit for VOC em ssion reductions towards rate
of progress requirenents. The guidance indicates that the
EPA may give credit for VOC reductions within 100 kil oneters
of nonattainnent areas. In addition, the June 1997
recomendat i ons nmade by OTAG supported the EPA' s use of VOC
regul ations that apply to both nonattai nnent and attai nnent
areas to inplenent section 183(e) of the Act for certain
products. The particul ar product categories OTAG cited for
national VOC regul ations are autonobile refinishing
coatings, consuner products, and architectural coatings.
The EPA believes that regul ation of products in attainnent
areas is necessary to mtigate VOC em ssions that have the
potential to contribute to ozone nonattainnent in accordance

with section 183(e) of the Act.
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The EPA notes that sone comenters asserted that one
clause in section 183(e)(3)(A) of the Act conpels the
concl usion that Congress intended the EPA to regul ate
consuner and comercial products only in nonattainment
areas. That subsection of the Act instructs the EPA to |ist
the products that account for at |east 80 percent of the VOC
em ssions "from consunmer or commercial products in areas
that violate the NAAQS for ozone." The EPA believes that
this clause pertains not to the scope of the regulations
that the EPA may choose to inpose, but rather to the listing
process itself. Thus, the EPA believes that this provision
of the statute requires the EPA to regul ate the categories
of products that account for at |east 80 percent of the VOC
em ssions in nonattai nment areas, but does not necessarily
control whether the EPA is to regulate such products only in
nonatt ai nnent areas. Because the EPA has ot herw se
determ ned that a national rule with applicability in both
attai nment and nonattai nment areas is the best neans to
obtain the necessary VOC em ssion reductions intended by
Congress, the EPA believes that the | anguage in question
does not preclude that strategy.

Finally, the argunments in this section supporting the
EPA's authority and rationale for regulating both
nonattai nnment and attai nment areas under section 183(e) of

the Act are not intended to inply that the EPA woul d not



72
consider using its discretion to devel op a control
t echni ques gui delines (CTG docunent (which would affect VOC
em ssions only in nonattainnment areas) for a category in
lieu of a regulation. The EPA recogni zes that patterns of
distribution and use will vary anong categories of products.
Therefore, the EPA intends to use its discretion to
determ ne the nost efficient and effective node of
regul ation for each of the categories listed for regulation
under section 183(e) of the Act.

[11. Admnistrative Requirenents.

A.  Docket .

The docket is an organized and conplete file of all the
i nformati on considered by the EPA in the devel opnent of this
rul emaki ng. The docket is a dynamc file, since material is
added t hroughout the rul emaki ng devel opnment. The docketing
systemis intended to allow nenbers of the public to readily
identify and | ocate docunents so that they can effectively
participate in the rul emaki ng process. Along with the
statenent of basis and purpose of the proposed and
promul gated standards (techni cal support docunment submtted
at proposal) and the EPA responses to significant coments,
the contents of the Docket will serve as the record in case
of judicial review (see 42 U S.C. 7607(d)(7)(A)).

As noted under the “Docket” discussion in the ADDRESSES

section of this docunent, there are four dockets that
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contain information considered in these listing
determ nations. Docket No. A-94-65 contains information
considered by the EPA in devel opnent of the consuner and
comerci al products study and the subsequent list and
schedul e for regulation. Docket No. A-92-18 contains
i nformati on considered by the EPA in the devel opnment of the
architectural coatings rule. Docket No. A-95-40 contains
informati on on the consuner products rule. Docket No.
A-95-18 contains informati on on the autonobile refinishing
coati ngs rul emaki ng.

B. Paper wor K Reducti on Act.

This action does not involve any information collection
requi renents subject to an Ofice of Managenent and Budget

(OVB) review under the Paperwork Reduction Act,

44 U. S. C. 3501, et seq.

C. Executive Order 12866

Under Executive Order 12866 (58 FR 51735,
Cctober 4, 1993), the EPA nust determ ne whether regulatory
actions are significant and therefore subject to OVB revi ew
and the requirenents of the Executive Order. The O der
defines “significant regulatory action” as one that is
likely to lead to a rule that may:

(1) Have an annual effect on the econony of $100
mllion or nore, or adversely and materially affect a sector

of the econony, productivity, conpetition, jobs, the
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environment, public health or safety, or State, l|local, or
tribal governments or comunities;

(2) create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her agency;

(3) materially alter the budgetary inpact of
entitlenents, grants, user fees, or |loan prograns, or the
rights and obligation of recipients thereof; or

(4) raise novel legal or policy issues arising out of
| egal mandates, the President’s priorities, or the
principles set forth in the Executive O der.

Pursuant to the ternms of the Executive Order, OVB has
notified the EPA that it considers this a “significant
regul atory action” wthin the neaning of the Executive O der
because it is likely to lead to rules which may neet one or
nmore of the criteria. Accordingly, the EPA has submtted
this action to OMB for review. Changes nade in response to
OMB suggestions or recomendations will be docunented in the
public record.

D. Executive Order 12875.

To reduce the burden of Federal regulations on States
and smal|l governnents, the President issued Executive
Order 12875 on Cctober 26, 1993, entitled Enhancing the
| nt ergovernnmental Partnership. This executive order
requi res agencies to assess the effects of regul ations that

are not required by statute and that create nmandates upon
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State, local, or tribal governnments. This action does not
create mandates on State, local, or tribal governnents.
Therefore, the requirenents of Executive Order 12875 do not

apply to this action.

E. Requl atory Flexibility Act/Snall Business

Requl at ory Enforcenent Fairness Act of 1996.

The Regul atory Flexibility Act (RFA) of 1980
(5 US.C 601, et seq.), as anended by the Small Busi ness
Regul at ory Enforcenent Fairness Act of 1996 ( SBREFA),
requires the EPA to give special consideration to the effect
of Federal regulations on small entities and to consider
regul atory options that mght mtigate any such inpacts.
The EPA is required to prepare a regulatory flexibility
anal ysis and coordinate with small entity stakeholders if
the EPA determnes that a rule will have a significant
econom c i npact on a substantial nunber of small entities.
The EPA has determined that it is not necessary to
prepare a regulatory flexibility analysis in connection with
this final listing action. The EPA has al so determ ned t hat
this listing action wll not have a significant economc
i npact on a substantial nunber of small entities because
this action inposes no requirenents. |In accordance with the
RFA and SBREFA, the EPA has perfornmed the requisite analysis

for each of the three rules. A statenment of this analysis
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acconpani es each of the three rules, published el sewhere in

today’ s Federal Register.

F. Unf unded Mandates Ref orm Act of 1995.

Under section 202 of the Unfunded Mandat es Reform Act
of 1995 (" Unfunded Mandates Act"), signed into | aw on
March 22, 1995, the EPA nust prepare a budgetary inpact
statenent to acconpany any proposed or final rule that
i ncludes a Federal nmandate that may result in estimted
costs to State, local, or tribal governnents in the
aggregate, or to the private sector, of $100 mllion or nore
in any one year. Under section 205, the EPA nust select the
| east costly, nost cost-effective, or |east burdensone
alternative that achieves the objectives of the rule and is
consistent wwth statutory requirenments. Section 203
requires the EPA to establish a plan for informng and
advi sing any small governnents that may be significantly or
uni quely inpacted by the rule.

The EPA has determ ned that because the final listing
action taken today inposes no requirenents, it does not
i nclude a Federal mandate that nmay result in estinated costs
of $100 million or nore to either State, local, or tribal
governnments in the aggregate, or to the private sector, in

any one year. Therefore, the requirenents of sections 202
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and 205 of the Unfunded Mandates Reform Act do not apply to
this action.

The EPA has determ ned, for the same reason, that the
final listing action taken today does not include any
regul atory requirenents that mght significantly or uniquely
affect small governnents. Thus, today’ s action is not
subject to the requirenents of section 203 of the Unfunded
Mandat es Act.

G Subnission to Congress and the General Accounting

Ofice.

The Congressional Review Act, 5 U.S.C. 801, et seq., as
added by the SBREFA of 1996, generally provides that before
a rule may take effect, the agency pronulgating the rule
must submt a rule report, which includes a copy of the
rule, to each House of the Congress and to the Conptroller
CGeneral of the United States. The EPA will submt a report
containing this action and other required information to the
United States Senate, the United States House of
Representatives, and the Conptroller General of the United
States prior to publication of this action in the Federal
Regi ster. A Major rule cannot take effect until 60 days
after it is published in the Federal Register. This rule is
not a “major rule” as defined by 5 U S.C. 804(2). This rule

will be effective [insert date of publication in the FEDERAL

REG STER] .
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H. Nat i onal Technol ogy Transfer and Advancenent Act.

Section 12(d) of the National Technol ogy Transfer and
Advancenent Act of 1995 (the NTTAA), Pub. L. No. 104-113,
section 12(d) (15 U.S.C. 272 note), directs the EPA to use
vol untary consensus standards in its regulatory activities
unl ess to do so would be inconsistent with applicable |aw or
otherwi se inpractical. Voluntary consensus standards are
techni cal standards (e.g., materials specifications, test
met hods, sanpling procedures, business practices, etc.) that
are devel oped or adopted by voluntary consensus standard
bodies. The NITAA requires the EPA to provi de Congress,

t hrough OVB, expl anations when the EPA decides not to use
avai |l abl e and applicabl e voluntary consensus standards.

Thi s action does not involve any technical standards
that woul d require the EPA consideration of voluntary
consensus standards pursuant to 812(d) of the NTTAA. This
action does not establish any requirenents.

| . Executive Order 13045.

Executive Order 13045 applies to any rule that the EPA
determnes (1) that the rule is economcally significant as
defined under Executive Order 12866, and (2) that the
environnental health or safety risk addressed by the rule
has a di sproportionate effect on children. |If the
regul atory action neets both criteria, the EPA nust eval uate

the environnmental health or safety effects of the planned



rule on children and explain why the planned regulation is
preferable to other potentially effective and reasonably
feasible alternatives considered by the EPA

This final action is not subject to Executive Oder
13045, entitled Protection of Children from Environnental
Health Ri sks and Safety Risks (62 FR 19885, April 23, 1997),
because it is not an economcally significant regulatory
action as defined by Executive Order 12866, and it does not
address an environnmental health or safety risk that would
have a di sproportionate effect on children.

Executive Order 13084

Under Executive Order 13084, the EPA may not issue a
regul ation that is not required by statute, that
significantly or uniquely affects the communities of Indian
tribal governnents, and that inposes substantial direct
conpliance costs on those communities, unless the Federal
gover nnment provides the funds necessary to pay the direct
conpliance costs incurred by the tribal governnents, or the
EPA provides to the Ofice of Managenent and Budget a
description of the prior consultation and comruni cations the
agency has had with representatives of tribal governnents
and a statenent supporting the need to issue the regul ation.
In addition, Executive Oder 13084 requires the EPAto
devel op an effective process permtting el ected and ot her

representatives of Indian tribal governnments “to provide
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meani ngful and tinmely input in the devel opnent of regulatory
policies on matters that significantly or uniquely affect
their comunities.” Information available to the
Adm ni strator does not indicate that this action will have
any effect on Indian tribal governnents.

Li st of Subjects

Environnental protection, Air pollution control,
Consuner and commerci al products, Consuner products, Ozone,

Vol ati |l e organi c conpound.

August 14, 1998
Dat ed Carol M Browner,
Adm ni strator.
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